Foreign Exchange Management (Non-Debt Instruments) (Fourth Amendment) Rules, 2024

In line with the Union Budget 2024-25 announcement by Finance Minister Nirmala
Sitharaman to streamline Foreign Direct Investment (“FDI”) and Overseas Investment (“OI")
rules, the Department of Economic Affairs, under the Ministry of Finance, has issued a
notification on 16 August 2024, amending the Foreign Exchange Management (Non-debt
Instruments) Rules, 2019 ("NDI Rules"). This notification, known as the Foreign Exchange
Management (Non-debt Instruments) (Fourth Amendment) Rules, 2024 (“Amendment

Rules”), introduces several key revisions.
Key Changes Introduced:
Outlined below are the significant amendments made through the Amendment Rules:

1. Definition of “Control”
The term 'control' has been redefined to align with the Companies Act, 2013. In the
case of a Limited Liability Partnership (LLP), 'control' now refers to the right to
appoint the majority of designated partners, who, to the exclusion of others, exercise

control over all of the LLP's policies.

2. Updated Definition of ‘Startup Company’
Rule 2(an), which defined a 'startup company,' has been replaced. The new definition
now refers to private companies incorporated under the Companies Act, 2013, that are
recognized as 'startups' under the notification G.S.R. 127(E), dated February 19, 2019,
issued by the Department for Promotion of Industry and Internal Trade (DPIIT),
Ministry of Commerce and Industry.

3. Insertion of Rule 9A for ‘Swap of Equity Instruments and Equity Capital’
A new Rule 9A has been introduced, allowing for the transfer of equity instruments

between an Indian resident and a person outside India through:
e Swap of equity instruments, or

¢ Swap of equity capital in a foreign company, provided it adheres to the Central
Government rules and Foreign Exchange Management (Overseas Investment)

Rules, 2022 ("OI Rules"), and relevant RBI regulations.
Prior government approval is required in cases where such approval is mandated.

For Rule 94, 'equity capital' takes the same definition as provided under the OI Rules.
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4. Amendment to Rule 23(7)(i)) on Indirect Foreign Investment
The Explanation to Rule 23(7)(i) has been modified to exclude investments made by
Indian entities owned and controlled by a Non-Resident Indian (NRI) or an Overseas
Citizen of India (OCI), including companies, trusts, and partnership firms established
outside India, from the calculation of indirect foreign investment when made through

the non-repatriation route.

Previously, only investments by Indian entities owned by NRIs were excluded. This
amendment now extends that exclusion to OCI-controlled entities, thereby simplifying

investment processes for such entities.

5. Revision of Paragraph 1(d) of Schedule I on Equity Swaps
The amendment to Paragraph 1(d) of Schedule I allows Indian companies to issue
equity instruments to persons outside India in exchange for equity capital of a foreign
company, in accordance with rules and regulations set forth by the Central

Government and the RBI, including the OI Rules.

6. 100% FDI in White Label ATM Operations (WLAO)
Full FDI under the automatic route has been permitted for WLAO, subject to the

following conditions:

e Non-bank entities looking to set up White Label ATMs (WLAs) must have a
minimum net worth of INR 100 crores, as reflected in the most recent audited

financial statements, and this must be maintained at all times.

e If the entity is also involved in 'Other Financial Services' as defined in Schedule
I of the NDI Rules, it must comply with any minimum capitalization norms

applicable to foreign investments in those services.

e Foreign investments must also meet the guidelines and criteria set by the RBI

under the Payment and Settlement Systems Act, 2007.

These amendments aim to simplify and clarify key areas of the NDI Rules, promoting a more

streamlined investment environment.
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