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Disclaimer

The views expressed herein are for informational purposes only. Nothing here shall be deemed or construed
to constitute a legal advice.

QUERY: In case you have any query or need any clarification with respect to the information provided in
this analysis, please write to ankita@sarvaankassociates.com or yashvardhan@sarvaankassociates.com.
Alternatively, you can also dial on +91 88267 18554.
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Glossary of Terms

Term Description

AM Acquisition Manager

AMC Annual Maintenance Contract

CMC Comprehensive Maintenance Contract

DAC Defence Acquisitions Council

DAP Defence Acquisition Procedure, 2020

DcPP Development Cum Production Partner

DDP Department of Defence Production

DGDE Directorate General Defence Estates

DPP Defence Procurement Procedure

DTAAs Double Tax Avoidance Agreements

FDI Foreign Direct Investment

FIPB Foreign Investment Promotion Board

FM Financial Manager

Government Central Government of India, and unless the context
specifies otherwise includes all ministries, departments,
panels and committees constituted.

GSEPC General Staff Equipment Policy Committee

GSEPSC General Staff Equipment Policy Sub Committee

IC Indigenous Content

ICT Information and Communications Technology
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IDS Integrated Defence Staff

IP/IPR Intellectual Property/ Rights

IT Act Income Tax Act, 1961

LCSC Life Cycle Support Contract

MoD Ministry of Defence

MOQ Minimum Order Quantity

OEM Original Equipment Manufacturer

POEM Place of Effective Management

PBL Performance Based Logistics

PSQR Preliminary Services Qualitative Requirements

QR Qualitative Requirement

SCAPCC Services Capital Acquisition Plan Categorization
Committee

SCAPHCC Services Capital Acquisition Plan Higher Categorization
Committee

SHQ Service Headquarters

SOC Statement of Case

SQR Services Qualitative Requirement

™ Technical Manager
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“When grand plans for scientific and defence technologies are made, do the
people in power think about the sacrifices the people in the laboratories and
fields have to make?”

— Dr. A. P. J. Abdul Kalam

These immensely pertinent lines by Former President of India, Dr. A. P. J Abdul Kalam,
popularly known as the ‘Missile Man’ for his contribution to the development of ballistic
missile technology, forms part of his book, “My Journey: Transforming Dreams into Actions”.
In his book, he also pointed out, under the Chapter ‘A brush with fire” that “true nation
building is not made by political rhetoric alone but should be backed by the
power of sacrifice, toil and virtue’.

While we are aware of the strategic importance of the defence sector in India, much more at
the time when not only our borders are facing threats but also from the use of unaccustomed
technologies such as drones, it is extremely essential for the Indian defence sector to
completely equip its forces with modern equipment and technology to ensure public security
and defence against external threats in the best possible manner. It is a respite to see that the
Indian Government woke up to the call of hour and is taking much needed steps to bring
about the transformation in its most crucial and sensitive segment of duty to protect the
sovereignty of our nation.

This Primer is our attempt to touch upon the crucial aspects of the defence sector in India
and legislations regulating such sector.
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Introduction

The world is in a constant race to upgrade their defence systems to ensure they have the ability
to protect themselves in an event of war or unrest. Considering the ever-growing need for
modern, state-of-the-art equipment, Defence Industry of India holds one of the most
significant position. While India has the second-largest standing army in the world, it was
among the top five countries with the highest military spending in 2019. 15.5% of the 2020-
2021 Central Government Budget was allocated towards defence expenditure, which
constitutes for approximately 2.1% of India’s estimated GDP for the year. The primary
players in the Defence Industry are Defence Public Sector Units (“DPSUs”), Ordinance
Factory Board (“OFB”) and Defence Research and Development Organisation (“DRDO”)
while, the governing body of the defence industry is the MoD. The MoD is the sole buyer,
developer, manufacturer of defence equipment and weapons in India. Additionally, all the
policy framework for procurement or manufacture of the defence equipment is also
formulated by the MoD. Hence, it is clear that the dominant players in the defence industry
are either the Government or Government controlled agencies.

The key aim of the Indian defence industry is to take care of licensed manufacturing or
production of defence equipment relying on the Transfer of Technologies (“ToT”) that are
obtained through past dealings with OEMs. The DPSUs and DRDO, etc. were created to fulfil
the key function of providing India with a self-reliant defence equipment manufacturing
industry. However, these organisations have not fulfilled their objective. Instead of India’s
defence imports decreasing, the reliance on foreign technology has increased. The gaps in the
performance of the DPSUs and the DRDO, etc. are mostly with respect to them not being able
to provide their consumers, i.e., the armed forces of India, with the modern and upgraded
equipment they require.

Even though the defence industry was opened to the private sector in the year 2001, not many
private companies were operating under the industry due to the dominance of the
Government. Very large orders were placed but they were only given to a handful of private
firms operating in the industry.

This paper will outline the role of the private sector in the defence industry and explain the
steps taken by the government under the DAP 2020 to increase private sector participation
to boost the defence manufacturing industry of India. The paper shall also entail an analysis
of the procurement procedure, the offset policy, the FDI policy, taxation policy, intellectual
property rights on defence equipment and the dispute resolution mechanism that is
applicable in defence contracts.

To boost up the Defence Industry and the overall economy of the country, the Government
has been providing continuous relaxations to the entities participating in the Defence sector,
for ease of doing business, as without participation from the private sector and continuous
inflow of FDI, the Defence Industry of India cannot continue to grow. However, it is pertinent
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to note that while major leaps have been made to ensure all round participation by all kinds
of entities, the application process is still tiresome and additional guidelines are required to
provide for seamless procurement of defence equipment.
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Industry Overview: Make in India and
the Private Sector

The defense sector has seen many encouraging trends since the year 2001 when it was opened
for the private sector. In the present time, the private sector is an integral part of the defense
industry. In its relatively short history, the private sector has made some significant progress
with several marquee deals being awarded and executed by it. Until the year 2001, it enjoyed
a limited role as a supplier of raw materials, semi-finished products, parts, components and
limited services to India’s Defense PSUs. However, in 2021, more than 180 companies in the
private sector have bagged contracts for manufacturing a range of defense items. 31 out of 34
joint ventures in the defense industry are led by private sector companies. The defense-
related revenue generation of the Indian private sector, as of August 2014, including revenue
generation from overseas contracts, was around USD 2 billion. Airbus, BAE India Systems,
Lockheed Martin, Boeing, Israel Aerospace Industries, Raytheon and Dassault are notable
foreign companies participating in the private sector.

(figures in ¥crore)

I Defence PSUs [ Ordnance board
Private sector [ Joint ventures

201617 2017-18 2018-19
Source: Stockholm International Peace Research
Institute, Ministry of Defence

Chart depicting the share of the
Private Sector in the Defense Industry
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& TATAPONERSED
TATA Engingering Stategic Systems for Substantive SelfReflance

TATA ADVANCED SYSTEMS ﬁﬁfﬁ;‘% T T W

Tata Group

e Focus Areas: Missile Systems and sub-systems; Radar Systems and sub-systems;
Command & Control Systems; Aerospace & Aero-Structures; Unmanned Aerial
Systems; Optronic Systems; Homeland Security Solutions.

e Product Range and Capabilities: Weapon Systems and their Upgradation for
Ground Forces; Ballistics and Data Fusion; Aerial Reconnaissance Equipment,
Airborne Radio Transmitters / Receivers, Radars and Navigation Equipment; Air
Defense Data Handling Systems including Ground Radar and Equipment including
Air Defense Control & Reporting System; Computer-based Trainers, Simulators and
other Training Equipment; Ruggedized Computers and Peripheral Equipment;
Network Centric Warfare Enablers, Tactical/Secure Communication Systems
including Network & Spectrum Management Systems, Electronic Warfare and
Power Supplies; Vehicle Equipment and Trailers; Electronic Warfare Systems and
Related Equipment; Air Defense Systems & associated products; Unmanned Aerial
Vehicles, Aerial Reconnaissance Equipment, PTA & Air-Ground Data Link;
Command Posts, Displays and Multi Consoles; Setting up / Upgradation /
Modernization of Air field Infrastructure, Strategic facilities & Bases; Sensors /
Underwater Sensors; Border Security Management Systems.

'Y
N S BHARAT FORGE

KALYANI

Kalyani Group

e Focus Areas: Artillery Systems; Armoured Fighting Vehicles; Precision
Ammunition; Military vehicles; Defense Electronics; Homeland Security.
e Automotive Components: Engines; Chassis; Transmission and Driveline.
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RELIANCe

Reliance Naval and Engineering Limited

o Focus Areas: Naval Shipbuilding; Oil & Gas; Commercial Shipbuilding; Repairs;
Upgrades; Heavy Engineering; Defense Programs.

Mahindra
AEROSPACE

lTIahlnd{ra
fie

Mahindra Group

e Products: Armoured Vehicles; Border Security Solutions; Identification Friend or
Foe; Communication Systems; Radar Systems; Rakshak; Mine Protected Vehicle
India; Marksman; Axe.

e Aerostructures: Sheet Metal; Machining; Heat Treatment; Surface Treatment &
Non-destructive Testing; Assembly; Inspection; Approvals.

e Aircraft: Airvan 8; Airvan 10.

L&T India — Defense and Aerospace

e Products & Services: Process Plant; Refinery; Oil & Gas. Coal Gasification;
Fertiliser; Petrochemicals; Power; Process Plant Internals; Modification, Revamp
and Upgrades.

¢ Nuclear Power Plant: Steam Generators; Reactor End Shields; Reactor Vessels;
Plasma Reactor & Research Reactor; Heat Exchanger; Spent Fuel Handling
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Equipment; Heavy Water Production Equipment; Control Rod Drive Mechanism
(“CRDM”); Fuel Transfer Arm & Tool Delivery System.

e Defense & Aerospace: Underwater Platforms; Naval Engineering Systems; Naval
Weapon Systems; Naval Combat Management Systems; Land Weapon Systems;
Land Engineering Systems; Land System Upgrades; Systems for Radar; Military
Communications & C4I Systems; Missiles & Aerospace; Avionics & Defense
Electronics.

9

ASHOK LEYLAND

Hinduja Group — Ashok Leyland Defense

e Products: Guru; Stallion; Super Stallion.

e Special Applications: Multi Fuel Dispenser; Truck Fire Fighting; Refrigerated
Truck; Water Bowser; Ambulance 4x4; Ambulance 4x2; Long Chassis Bus; Short
Chassis Bus; Snow Clearing Vehicles.

Table 1: Private Players and the Equipment Manufactured by them

The defense industry is likely to accelerate with rising concerns for national security. Demand
for the modernization of defense equipment in India has been growing due to the ongoing
territorial disputes with Pakistan and China. To modernize its armed forces and reduce
dependency over buying defense equipment’s from developed countries such as USA, Russia,
France etc., several initiatives have been taken by the government to encourage ‘Make in
India’ activities via policy support.

Under the ‘Aatmanirbhar Bharat' initiative, the government has created the ‘Defence
Production and Export Promotion Policy of 2020 to boost self-reliance in defence
manufacturing. By 2025, the ministry wants to achieve a turnover of Rs. 1 lakh 75 thousand
crores (US$ 25 billion), including export of Rs. 35 thousand crores (US$ 5 billion) in
aerospace and defence goods and services. The image below shows the countries to whom
India exports defence equipment and the graph shows the trend of increase in exports from
India. The equipment generally exported by India includes weapon simulators, tear gas
launcher, torpedo loading mechanism, alarm monitoring and control, night vision monocular
and binocular, lightweight torpedo, and fire control systems.
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To encourage more participation from start-ups and micro, small & medium enterprises
(“MSMESs") in Defence Research & Development in achieving the ‘Atmanirbhar Bharat’
goal, the defence minister Mr. Rajnath Singh had released a new version of ‘Defence Research
and Development Organisation Procurement Manual 2020’ (“Defence Manual, 2020”)
on October 20, 2020. The government is aiming to establish new infrastructure including a
defence park in Kerala to manufacture defence equipment for the armed forces. The project
is aimed at promoting MSMEs and boosting the ‘Make in India’ initiative. In November
2020, the Department of Defence, in partnership with the DGDE and Armed Forces,
established a land management system (“LMS”) as part of efforts to enhance the overall
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defence land management. In February 2021, DRDO handed over Licensing Agreements for
ToT (“LAToT”) for 14 DRDO developed technologies to 20 industries at Aero India 2021 held
at Bengaluru.

The Indian government is focusing on innovative solutions to empower the country’s defence
and security via Innovations for Defence Excellence (“iDEX”), which has provided a platform
for start-ups to connect to the defence establishments and develop new
technologies/products in the next five years (2021-2026).

Working through partner incubators, iDEX has been able to attract the start-up community
to participate in the Defence India Start-up Challenge (“DISC”) programme.

The Ministry of Defence has also set a target of 70 percent self-reliance in weaponry by the
year 2027, which would create huge prospects for the private players in the industry.
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Acquisition Procedure

What is the concept of DPP and its background?

The term DPP stands for Defence Procurement Procedure. It is a collection of guidelines on
capital acquisitions, for defence equipment like arms, ammunition, armoured combat
vehicles, fighter jets, etc. by the defence industry in India. It prescribes the methodology for
how new contracts for weapons and equipment, for the defence industry, are to be brought
about, keeping in mind the capital constraints portrayed by the capital budget.

The first DPP was made in 2002, with the aim to provide better and improved equipment to
the defence sector without any delays. It also aims to advance the objective of self-reliance,
i.e., that India should try to fulfil all its needs through internal manufacturing instead of
importing.

Defence Acquisition Procedure 2020

DAP 2020 supersedes the DPP of 2016. While the new DAP has some substantial changes
and improvements from the previous DPP, there are still some challenges and issues
identified within the new policy. The basic elements of the DPP have been preserved in the
DAP, i.e., providing the armed forces with indigenously produced defence material. The
broad structure of the DAP is as per Table 2 below:

S.No | Segment Content Chapter in DAP-
2020
1 Policy Defence planning as the basis for | Preamble &
framework acquisitions and focus on | Chapter I
indigenisation
2 Procurement Prioritised and special categories I IT & IIT
categories
3 Acquisition From identification of requirements | II
cycle to the award of contract and
associated processes
4 Other  special | Acquisition of systems designed and | IV, V, VII, VIII, IX,
procedures developed by the DRDO, DPSUs and | X and XII
the OFB; Fast Track Procedure;
Revitalising  Defence  Industrial
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&

Ecosystem through Strategic
Partnerships; Acquisition of Systems
Products and ICT Systems; Other
Capital Procurement Procedure; and,
Procedure for Defence Ship Building

5 Miscellaneous Standard Contract Document and | VI & Annex E to
features offsets ChII

6 Post-contract Administration of contracts XI
Management

Table 2: DAP-2020 contents

Procurement Categories

There are seven categories for procurement of defence materials outlined in the DAP. The
most favoured category is that of Buy ‘Indian Indigenously Designed Developed and
Manufactured (“Buy (Indian-IDDM)”), which, as implied by its name, focuses on
equipment manufactured and produced in India. The Procedure outlines how much of the
budget will be allocated towards each category and the required percentage of indigenous
content that each category must conform to. These percentages along with their comparison
with DPP 2016 are given in Table 3 below.

S.No. | Category

Proposed Indigenous Content | DPP 2016

Manufacture in India)

1 Buy (Indian-IDDM) Indigenous design and > 50% Minimum 40%
2 Buy (Indian) In the case of indigenous design > | Minimum 40%
50% otherwise > 60%
3 Buy and Make (Indian) > 50% of the ‘Make’ portion Minimum 50%
of Make
4 Buy and Make > 50%
5 Buy (Global - | =250%

6 Buy (Global)

Vendor > 30%

Foreign Vendor - Nil Indian

Table 3: DAP Procurement Categories
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1. Buy (Indian-IDDM)

There are three sub-categories present within this category. They are Make I, Make IT and
Make III. Make I category is funded by the Government by at least 70% (reduced from
90%) for the design and development of the prototype being manufactured. The Make 11
category is industry-funded, meaning that the design and development of the equipment
made under this category is funded by the Indian vendors themselves. Lastly, the Make
III category refers to those products which, while not designed or developed in India, can
still be manufactured here through ToT from the foreign OEMs.

2. Buy (Indian)

This category refers to the procurement of products from an Indian vendor having a
minimum of at least more than 50% of indigenous content on a cost basis of the total
contract value.

3. Buy and Make (Indian)

Under this category of procurement of equipment, initially, the fully formed equipment is
bought from an Indian vendor who has a tie-up with a foreign OEM and then eventually
the Indian vendor is able to manufacture such fully formed equipment on his own through
ToT from such foreign OEM. As already mentioned in the table above, the indigenous
content of the equipment procured under this category has to be at least 50% in the make
portion of this contract.

4. Buy and Make

Buy and make category refers to purchase of fully formed equipment from a foreign
vendor followed by indigenous manufacture of such equipment by an Indian production
agency through the ToT.

5. Buy (Global-Manufacture in India)

This category refers to when equipment is purchased from a foreign vendor and then
assembly of the spare parts, maintenance of such equipment, etc. is carried out in India,
either through a joint venture with the foreign vendor or with a subsidiary of the foreign
vendor in India or through an Indian production agency such that the indigenous content
in the final equipment is more than 50%.

6. Buy (Global)

Under the Buy (Global) category, fully formed equipment is directly purchased from
Indian or foreign vendors. In the event such equipment is being purchased directly from
a foreign Government it will fall under purchase from a foreign vendor.

7. Leasing
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A leasing category has been introduced in the DAP 2020. This category allows for renting
of equipment from an Indian or foreign manufacturer. Naval drones and a logistics ship
were the first items to be procured through this category. This method of procurement of
defence material is preferred when:

a. Procurement is not feasible due to time constraint

b. Asset/capability is needed for a specific period or it would remain underutilised if
procured

c. The requirement is limited in number and administrative /maintenance

infrastructure cost is likely to be high

Paying rent is a better option than incurring one-time acquisition costs

Experience is to be gained for operational exploitation of the equipment

If the equipment is considered to be an operational necessity

o A

Acquisition cycle and procedure

There is no significant change in the acquisition cycle, from the DPP 2016, which
comprises the stages for all prioritised categories. These stages are not applicable to other
categories like ‘Make’ and the ‘Strategic Partnership Model’, for which the procedures are
laid down in the relevant chapter of the DAP-2020. There is, however, a considerable
overlap between all these procedures, especially regarding the tendering process,
evaluation of bids and contracting, etc. The stages under the acquisition cycle are:

Request for Information (“RFI”)

Formulation of Services Qualitative Requirements (“SQRs”)

Acceptance of Necessity (“AoN”)

Solicitation of offers through Request for Proposal (“RFP”), including offset offer,
if applicable

Evaluation of technical offers by the Technical Evaluation Committee (“TEC”)
Evaluation of the offset offers by the Technical Offset Evaluation Committee
(“TOEC”)

g. Field Evaluation Trials (“FET”)

h. Staff Evaluation

i. Oversight by Technical Oversight Committee (“TOC”), if required

j.

k

1.

e T

o

Contract negotiations by Contract Negotiation Committee (“CNC”)
. Approval of the Competent Financial Authority (“CFA”)
Award of the Contract/placing of Indents
m. Post-Contract Management
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Stages of Procurement and Agencies Involved

QR SOC AON RFP TEC Trials CNC
» Users * SHQ * SHQ * Users * SHQ * SHQ * SHQ
* SHQ * AM'TM/FM | » DRDO * SHQ » Users « HQ IDS
« DRDO « HQIDS * DRDO * DRDO « AMITM/FM
« DDP * MoD Finance * DDP * DGOQA * MoD Finance
* DGOQA * MoD * DGQA * MoD
« AMITM/FM

Number of Committees - RFI to Contract Placement

RFI to QR » QR 10 AON » RFP to Contract

RFI for formulation of QR SCAPCC 1cchnfcal Evaivation
Commuttee

Collegiate Vetting Phase |1,

. ¢ Field Evaluations Team
for Formulation of QR

Colleglate Vetting Phase 2,

SCAPCHC Staft Evaluation
for Formulation of QR SCAPCH(
TOC
GSEPSC
CNC
GSEPC DAC CFA

Flow chart depicting the acquisition cycle for procurement of defence
equipment

Other special procedures

1. Defence Shipbuilding

The procedure for defence shipbuilding is divided into three sections under the DAP
2020:

a. Section ‘A’: Acquisition of weapon intensive and/or specialised naval platforms
requiring transformational and evolutionary design like Aircraft Carrier, Next
Generation Destroyer, through indigenous design by the SHQ and construction by
Indian shipyard(s) on nomination basis.

b. Section ‘B’: Acquisition of Naval Ships/Submarines, Coast Guard ships, Yard crafts
and Auxiliary Crafts etc. to be constructed on a competitive basis.

c. Section ‘C’: Acquisition of Naval Ships/Submarines of indigenous design by SHQ
to be constructed by Indian Shipyards on a competitive basis.

2. Acquisition of Systems Products and ICT Systems
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This procedure is for the acquisition of items such as Electronic Warfare Equipment,
Satellite-based Communication Systems, Command, Control & Communication
Intelligence Network systems, Intelligence gathering equipment, Satellite Imaging
and Mapping Systems and surveillance systems, Artificial Intelligence solutions, etc.,
mostly on a turn-key basis, because of the peculiarities of such acquisitions.

3. Other Capital Procurement Procedure (“OCPP”)

This procedure is applicable to repetitive expenditure of capital nature that enhances
the utility of the existing assets. This could include overhauls, major refits, and
upgrades, as also replacement, of the existing platforms/equipment. It will not be
mandatory to issue RFI or formulate SQRs in these cases and the AoN will be accorded
by the CFA as per delegation of powers for capital acquisition. In addition, powers
have also been delegated to the Army Commanders and their equivalent up to ¥ 100
crore and some Principal Staff Officers in the Service Headquarters up to ¥ 200 crores.
This may create some difficulty as the Finance Minister is the CFA for cases falling
between X 2,000 crores and X 3,000 crores and the Cabinet Committee on Security
(“CCS”) for all cases beyond that limit. It will be cumbersome to approach these
authorities twice: first for the AoN and then for obtaining financial approval to award
the contract.

4. Fast Track Procedure

The Fast-Track Procedure (“FTP”) will cover acquisitions undertaken by the Ministry of
Defence and Defence Services under the ‘Buy category’ or outright purchase. Such
acquisitions are applicable for both indigenous sources and export-import. Procurement
proposals in which FET/limited validation trials are envisaged will not be under the
purview of FTP. The acquisition under FTP can be categorised as under (a) Procurement
of equipment already inducted into Service. (b) Procurement of new equipment. (c)
Procurement of weapon system/platform, which was in service in a friendly foreign
country and is available for transfer/lease or sale.

5. Acquisition of systems designed and developed by the DRDO/DPSU/OFB

This procedure describes the method for design and development of equipment/ systems
by DRDO/DPSU/OFB in detail which will lead to subsequent induction. The procedure
covers the development of systems from inception till induction by Services and life cycle
support, as per the flow chart given below:
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v

| conversion of PSQRs into SQRs

+

| Issue of Commercial RFP to DcPP

v

| Field Evaluation Trials (FET)

v

| Staff Evaluation

v

| CNC

Il

| CFA Approval

!

| Award of Contract/Supply Order

!

Inputs an Cost, PSQRs & methodology
I€, Timelines by | to quantify and verify
design agency SHQ to initiate SoC for D&D by the PSQR parameters
| DRDD?DISU/OFB by SHQ

MOQ, Total ¥
Qty by SHQ | AoN for D&D under Buy (Indian-IDDM) ‘

v

| Issue of Project Sanction Letter |

M
Identification of Design and Development
DePP(s) by R *| e cConduct of Detailed Design Review (DDR)
DRDO/DPSU/OFB = Conduct of Critical Design Review (CDR)
Issue of Trial + Realisation of Prototype by DcPP
Directive by SHQ + Developmental Trials

| Contract of Administration & Post- Contract Management ‘

6. Revitalising Defence Industrial Ecosystem through Strategic Partnerships

The Strategic Partnership model is being implemented to enable the participation of
private Indian firms in Make in India in defence. The Strategic Partner is expected to play
the role of a System Integrator by building an extensive eco-system comprising
development partners, specialised vendors and suppliers, in particular, those from the
MSME sector. The selection criteria for Strategic Partners will be based on the inherent
capacity and ability of the vendor to emerge as a systems integrator and to set up a vendor
network for sourcing. The criteria for selection should be fair, reasonable, non-arbitrary,
transparent and rational, and based upon the broad parameters of financial strength,
technical capability and capacity/infrastructure.

Major Changes/Additions from previous DPPs

1. Incentives for MSMEs
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Projects under the Make II & ITI sub-categories, with procurement cost not exceeding
% 100 crores per year, will be earmarked for the MSMEs. Entities recognised as ‘Start-
up’ by Department for Promotion of Industry and Internal Trade (“DPIIT”) will also
be eligible to participate in Make II cases. After successful development of the
prototype under the first two sub-categories, the indigenously designed and developed
equipment with a minimum of 50% IC will be acquired from the successful DAs
through the ‘Buy (IDDM)’ category, and under the ‘Buy (Indian)’ category for products
developed under the Make-III sub-category with a minimum of 60% IC.

2. Innovation

This new category is intended to foster innovation by involving individual innovators,
technocrats, professionals, academics, smaller enterprises, start-ups and
MSMEs, who could develop innovative solutions making use of any one of the
following routes:

a. iDEX Scheme under the aegis of the Defence Innovation Organisation (“DIO”);

b. Technology Development Fund (“TDF”) Scheme managed by the DRDO; and,

c. Indigenous Development by Services through Internal Organisations, such as the
Base workshops/Dockyards/Base Repair Depots/ Internal Indigenisation
organisations/Design Agency, etc.

3. Time-Bound Defence Procurement Process and Faster Decision Making

By setting up a Project Management Unit to support contract management and to
streamline the Acquisition process, the Government hopes to achieve faster decision
making to ensure a procurement of the defence equipment in a time-bound manner.

4. To promote Make in India and Atmanirbhar Bharat initiatives

a. Reservation in Categories for Indian Vendors: Some categories like Buy
(Indian Indigenously Designed Developed and Manufactured “IDDM”),
Production Agency in Design & Development etc. will be exclusively reserved for
Indian Vendors and FDI of more than 49% is not allowed.

b. Ban on Import of Certain Items: With a view to promote the domestic and
indigenous industry, the MoD will notify a list of weapons/platforms banned for
import. Some of these banned items are mine-protected vehicles, border
surveillance system and helicopter launched anti-tank guided missile up to 7 km.

c. Indigenisation of Imported Spares: Steps to promote the manufacturing of
parts in India have been taken. This includes the establishment of co-production
facilities through Intergovernmental Agreements (“IGA”) achieving ‘Import
Substitution’ and reducing Life Cycle Cost.

d. Overall Enhancement in Indigenous Content: This has been done in all the
categories, for products like software etc,

Miscellaneous features
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1.

Standard Contract Document (“SCD”)

Apart from the inclusion of the definition of various contractual terms in the
Preamble, some textual changes have been made as in the case of the clause relating
to taxes and duties. Some new clauses have also been added. These are Monitoring of
projects based on contractual milestones, Title and risk of loss, Payment deductions
and damages for a shortfall in AMC/CMC/PBL/LCSC services, Termination (of the
contract), Risk purchase, Buyer’s right to optimisation of life cycle support and system
enhancements, and Survival (of certain clauses) after cancellation or expiration (of
the contract). Besides textual ambiguities, the implementation of some of the new
clauses may be a challenge. However, the efficacy of the contracts will depend on the
ability of the MoD personnel to customise the SCD clauses according to the need in
individual cases, which has always been a challenge.

. Post-contract management

The DAP-2020 casts the responsibility for contract administration on the SHQs and
for post-contract monitoring on the MoD’s Acquisition Wing. This entails
management of pre-dispatch and joint-receipt inspections, change in the vendor’s
name, bank guarantees, payments, delivery schedule, liquidated damages, contract
amendment, IC verification, buy-back, claims, arbitration, termination of contract,
etc. These functions are important, but in the absence of step-by-step instructions for
the contract managers, the new chapter may be of limited help. It would have been
more useful to draw up checklists, highlight the problems likely to be faced by them
at various stages, and instruct them on how to deal with those situations.

Significant changes to the Standard Contract Document

1.

Bank guarantees (“BG”)

BG will now be based on the contract value with taxes and duties deducted. Multiple BG
from public and private sector banks (including local branches of foreign banks) have been
allowed. This may reduce bottlenecks previously faced by foreign OEMs in procuring BGs.

MoD termination rights

Significantly expanded and introduced the right to terminate in "public interest". The
government can take over partially built assets upon termination and debar the vendor in
the event of a refusal. "Public interest" has not been defined or elaborated upon, and this
could provide the government with far-reaching termination rights.

Consequences of vendor default

Termination and takeover of goods, debarment, liquidated damages, invoking BG etc. are
all available to the MoD at its discretion. The multiplicity of options with no clarity as to
which recourse is linked to a specific default could result in tremendous uncertainty for
the vendor.
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4. Right over the seller's IP

The government has the right to acquire the seller's IP (upon remuneration) for the
unlimited use/exploitation of the equipment during its life cycle and beyond. No
restrictions have been specified on the exploitation of the IP acquired or as to the type of
contracts this right applies to (for instance, only jointly-developed IP or only "Make"
contracts).

5. Post contract management included

Envisages a different contracting agency and contract operating agency to ensure a
smooth transition from pre-to-post-contract.
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Offset Policy: Overview

Introduction to the new Offset Policy

Offset, as the term implies, is an element that counterbalances or compensates an act. It is a
set off from a development, in this case, military acquisition. However, the term offset
primarily signifies an element of 'compensation' as the predominant import of the term. An
offset provision in a contract makes it obligatory for the supplier to either “reverse purchase,
execute export orders or invest in local industry or research and development” in the buyer’s
domestic industry. No offsets are applicable in ab-initio 'single vendor cases', including
procurements based on Inter-Government Agreements/Foreign Military Sales. Additionally,
there will be no offset obligations in Procurements under the: (i) Fast Track procedure, and
(ii) ‘Option clause’ where an offset obligation was not stipulated in the original contract.

Objectives of the Offset Policy

The key objectives of the Offset Policy is to leverage capital acquisitions to develop the Indian
defence industry by:

() fostering the development of internationally competitive enterprises,

(ii) augmenting capacity for Research, Design and Development related to defence
products and services

(iii) encouraging development of synergistic sectors like civil aerospace, and internal
security

Offset Obligations under the DAP

Primary offset obligations of the vendors and the Indian Offset Partners (“IOP”), where IOPs
mean Indian enterprises, institutions and establishments engaged in the manufacture of
eligible products, under the DAP, are as follows:

1. Offset Threshold and Offset Obligations

30% of the estimated cost of acquisition in the Buy (Global) category will be the required
value of the offset obligations where the estimated acceptance of necessity cost is INR
2000 crores or more. An Indian vendor participating in the Buy (Global) category would
be required to meet a minimum of 30% of IC, failing which the main vendor would be
required to discharge offsets as applicable in the case.

In certain cases, the Defence Acquisition Council may consider partial or full waiver of the
offset clause. In case of a waiver for a particular acquisition case, eligible/selected Indian
vendors need not be exempted from the corresponding IC stipulations.

2. Technical Evaluation in Processing of Offset Proposals

CONFIDENTIAL | PRIVILEGED PAGE 23



PRIMER | DEFENCE LAWS IN INDIA

The TOEC will scrutinize the technical offset proposals (excluding proposals for
Technology Acquisition by DRDO) to ensure conformity with the offset guidelines. The
IOP is required to comply with the guidelines/licensing requirements stipulated by the
DPIIT and the Ministry of Home Affairs, as applicable. During TOEC, the vendor is
required to provide details pertaining to IOP wise work share, specific products and
supporting documents indicating eligibility of IOPs in addition to conformity with other
clauses in the offset guidelines. If the vendor is unable to provide these details at the time
of the TOEC, the same may be provided to Defence Offset Management Wing either up to
one year prior to discharge of offset obligations through that IOP or at the time of seeking
offset credits.

3. Services Excluded from the Avenues for Discharge of Offset Obligations

The list of services and products eligible for discharge of the offset obligations, under
Annexure VI to Appendix E of the DAP, is limited to the list of products only and does not
include any services. Even the other lists such as the list of technology eligible for
discharge of offset obligations (Annexure-VII to Appendix E), and the list of critical
defence technology areas and test facilities for acquisition by DRDO through offsets
(Annexure VIII to Appendix E), do not include services. In consideration of the same,
'services' including the software development services are no longer an avenue for
discharge of offset obligations under the DAP.

4. Valuation of Offset

All investments made after the signing of the main procurement contract will only be
reckoned for discharge of offset obligations. The date of discharge of offset obligations
concerning the direct purchase of, or executing export orders for, eligible products
manufactured by Indian enterprises will be reckoned as the date of invoice or the date of
final payment whichever is later. In case of equity investment in defence manufacturing
or other investments or ToT and technology acquisition the date of completion of the
transaction, based on documentary evidence will be reckoned as the date of discharge of
offset obligation.

5. Multipliers

For the discharge of offset obligation in relation to direct purchase of, or executing export
orders for, eligible products manufactured by Indian enterprises, the following multiplier
will be permitted:

a. Eligible products - Multiplier of 1.0
b. Components of eligible products - Multiplier of 0.5

If the IOP is an MSME and discharge of offset obligation is proposed herein, a multiplier
of 1.5 will be permitted. In the discharge of offset obligation in relation to investment in
defence manufacturing, a multiplier of 1.5 will be permitted. If the investment is in
Defence Industrial Corridors notified by the Department of Defence Production, a
multiplier of 2.0 will be permitted.
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For the discharge of offset obligation in relation to investment in ToT to Indian enterprises
for the manufacture of eligible products, a multiplier of 2.0 will be permitted. For the
discharge of Offset obligation in relation to acquisition of technology through ToT to
Government institutions and establishments engaged in the manufacture and/or
maintenance of eligible products, including DRDO, a multiplier of 3.0 will be permitted.

In order to discharge offset obligations in relation to technology acquisition by the DRDO
in areas of critical technology, a multiplier of 4.0 will be permitted. Clubbing of multipliers
is not permitted.

The DPP 2016 contained fewer multipliers for fewer categories. Multiplier of 1.5 was
permitted where the IOP was an MSME and a multiplier of 3.0 in the event of a technology
acquisition by the DRDO. While the multipliers have not changed, the DAP includes more
categories and provides for different multipliers for each of them.

6. Re-phasing of Offset Obligations

A vendor may, by giving reasons, request re-phasing of the offset obligations within the
period of the offset contract. Re-phasing of the offset obligations refers to the
restructuring of the timeline and manner in which the offset obligations are to be
discharged by the OEMs. Re-phasing can be seen as an extension for the time provided to
discharge offset obligations, however, the time period cannot be extended beyond the
expiry of two years from the expiry of the main contract. The re-phasing request of the
vendor will be processed without any disincentives if the shortfall is re-phased to the
following year. However, if the re-phasing of the offset value is proposed over the
subsequent years, then a 5% additional obligation will be imposed on the re-phased value
of every year. This yearly addition of 5% to the offset obligation for processing re-phasing
requests will be over and above the outright financial penalty on shortfall specified in
Defence Offset Guidelines.

7. Outsourcing of Contract by IOP and Value Addition

There is no specific guideline stating the percentage on the extent of work that can be
outsourced/assigned by an IOP to another sub-contractor (whether in the same group or
not) under the Defence Offset Guidelines contained in the DAP. Therefore, an IOP can
further assign the major or majority of the work to another sub-contractor within or
outside India. However, there is a concept of value addition for products that contain
imported components, in the context of offsets as follows:

"The concept of value addition will apply only for direct purchase/export of eligible
products. Value Addition will be determined by subtracting (i) value of imported
components (i.e.) import content in the product and (ii) any fees/royalty paid." (Clause
5.6, Defence Offset Guidelines)

Therefore, in case of purchase of products by the main vendor from an IOP, the value
addition undertaken by the IOP in India will be determined by deducting (a) the value of
imported components and (b) any fees/royalty paid. Only the value addition undertaken
by the IOP in India is counted towards offset obligations of the main vendor, while the
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value of imported components and fees/royalties incurred by the IOP is not counted
towards offset obligation of the main vendor.

Some key projects granted by the Government along with its Offset Obligations

S. No. System OEM and Tier-I with Approx. Offset Value
Offset Obligations contract value | (US$ million)
(US$ million)
1. Rafale Aircraft | Dassault, Thales, Safran | 8,800 4,400
& MBDA
2. C17 Boeing 3,300 1,100
Globemaster
3. Mirage Thales 2,100 800
Aircraft
Upgrade
4. Missiles MBDA 900 386
5. C-130J aircraft | Lockheed Martin 1060 330

Table 4: Projects already granted under previous DPPs and their Offset
Obligations
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Foreign Direct Investment

India has many hostile neighbors like Pakistan and China, and it has been constantly facing
threats from terrorist groups based in Pakistan, Afghanistan and Bangladesh. To cope with
these security threats, India needs to modernize its defence capabilities which requires huge
investment. This modernization may require some technical capabilities which may not be
available to the government or the private companies based in India. As a result, there is a
critical need for foreign investment.

In 2001, India took the first step towards opening up the defence sector to international
investment by allowing foreign investors to own up to 26 percent of a joint venture's
ownership. The defence sector of any country should be technologically advanced and capital-
intensive. Given India's defence requirements, the sector has attracted FDI from top
businesses in the United States, the United Kingdom, Europe, and the Middle East. FDI in
the Indian Defence Sector was initially authorized in the year 2001. The Defence industry
opened its doors to 100% participation by the private sector, and permissible FDI up to 26%,
subject to compliance with licensing requirements and stringent conditions. In 2014, the FDI
Policy was relaxed to allow FDI beyond 26% on a case-to-case basis, when the same was likely
to result in access to “modern” and “state-of-the-art” technology in India subject to certain
conditions which could range from the creation of a large number of jobs to setting up new
manufacturing facilities in a backward region. The Government has further widened the field
for FDI beyond 49% through the Government route, making the policy for investment in the
defence sector broader and more pragmatic.

Through the consolidated FDI Policy of 2016, the FDI Policy in defence was radically
liberalized to permit FDI up to 49% under the automatic route i.e., without approval; and
beyond 49% under Government route on a case-to-case basis (approved by the FIPB), where
FDI is likely to result in access to modern and state-of-art technology.

More recently, the Indian FDI policy has been revised to increase the inflow of FDI in the
defence sector. The DPIIT had announced an increase of FDI limit in the defence sector under
the automatic route from 49% to 74%. FDI in the Indian Defence Industry is increasingly
prevalent in the procurement, manufacturing of heavy, expensive equipment like
submarines, naval ships, helicopters and fighter aircrafts.

The increasing trend of inflow of FDI in the Defence Industry is depicted in the image below.
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The main conditions for FDI in the defence sector as per the new policy are —

(a) For companies seeking new industrial licenses —

FDI will be permitted under the automatic route up to 74%

Above 74%, fresh FDI will be permitted further on government approval and such
fresh FDI should result in access to modern technology or provide other reasons for
investment above the 74% limit.

(b) For existing investments, where the investee company has already obtained an industrial
license or governmental approval for FDI —

infusion of fresh FDI up to 49% by way of a change in the shareholding of the company
or by transfer of capital to a new investor, such company shall be required to disclose
such fresh foreign investment to the MoD within 30 days of such infusion of foreign
investment

any transaction that would increase the FDI in the company to beyond 49% will require
prior government approval

Therefore, Indian defence sector companies which already have FDI will continue to be
bound by the existing provisions and the expansion of FDI permitted under the automatic
route up to 74% is only to encourage the entry of entities seeking new industrial licenses in
the sector. Another significant change is that the government may review or reject any FDI in
any Indian defence company on grounds of national security even if such investment is below
the varying thresholds as discussed above.
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Taxation Regime

The taxation regime applicable consists of both Direct and Indirect Taxation and is
implemented at both the Centre and the State level. There are two forms of distinctions made
in the application, first, is the distinction based on residence, mainly domestic and foreign
companies, where residency also becomes a key issue when discerning the applicability of
DTAAs. A company is said to be a resident of India if it is incorporated under Indian laws or
if its place of effective management (“POEM”) is in India as per Section 6(3) of the Income
Tax Act, 1961 (“IT Act”).

1. Direct Tax

The primary tax applicable under the IT Act is corporate tax, with the general slab for
domestic manufacturing companies ranging from 15% to 25%. For foreign companies, the tax
slab is 40%. The methods of computation range from annual turnover to including the gross
value of assets and total income (including depreciation). For domestic manufacturing
companies complying with certain conditions, a lower slab of corporate tax can be levied with
the lowest slab being 15%. An example of such conditions is given under Section 115(BAB) of
the IT Act, which applies to those companies set up after October 2019, and solely engaging
in manufacturing activities, for them, the tax slab is 15%.

Apart from the tax slab applicable, the IT authorities can also, upon assessment of the returns
filed, levy a surcharge on the company, which is an additional charge imposed if the income
surpasses the specified limits. For domestic companies, this surcharge can be from a range of
7% to 10% and for foreign companies, this range is 2% to 5%. Another taxation liability for
domestic companies emerges when declaring any profits through dividends, upon which an
income tax of 15% is applicable as per Section 115(0) of the IT Act.

The abovementioned regime, however, is due to undergo a reform process with the
Government setting up an expert committee that is currently undertaking a stakeholder
participation procedure for developing the Direct Taxes Code. The abovementioned values
are therefore subject to change upon notification of either this new legislation or any such
further amendments undertaken through the Finance Act.

2. Indirect Tax

The indirect tax regime consists of the tax levied on activities provided by the entities and can
include simultaneous application of taxes by both the Central and State Government, with
the most prominent framework being the Goods and Services Tax (“GST”). GST consists of
three components:

a. CGST or Central GST, levied by the Central Government

b. SGCT or State GST, levied by the State Government

c. IGST or Integrated GST, levied by the Central Government and includes inter-state

supplied goods and foreign imports, with the same being distributed between the
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Central Government and the government of the destination State of these
goods/services.
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The GST framework uses a harmonized system of nomenclature (“HSN”) codes which denote
certain classifications of goods and can be used to track the current applicable rate of GST on
such goods. For activities related to the defence sector, the tax slab ranges from 5% to 28%,
with certain examples along with their HSN codes being as follows:

HSN Code

Description of Goods

CGST %

SGST %

IGST %

8411

Aircraft Engines

2.5

2.5

5

8710

Tanks and other armoured fighting

6

6

12

vehicles, motorised, whether or not
fitted with weapons, and parts of
such vehicles

Military weapons other than 9 9 18
revolvers, pistols

9301

9302 Revolvers and Pistols 14 14 28

9303 Other firearms and similar devices 9 9 18
which operate by the firing of an
explosive charge (for example,
sporting shotguns and rifles,
muzzle-loading firearms, pistols and
other devices designed to project
only signal flares, pistols and
revolvers for firing blank
ammunition, captive-bolt humane
killers, line-throwing guns)

Bombs, grenades, torpedoes, mines, |9 9 18
missiles, and similar munitions of
war and parts thereof; cartridges
and other ammunition and
projectiles and parts thereof,
including shot and cartridge wads

9306

Table 5: GST Rates for different weapons and equipment

Other frameworks include custom duties and excise tax that is applicable on the import of
goods into India which are levied by the Central Government. Some State Governments may
also levy a form of value-added tax or excise duty on certain goods and services.

Exceptions are also created by the Government from time to time to encourage certain aspects
of production or procurement of goods, however, the current set of exceptions primarily are
available to DPSUs and the MoD. An example of this is the exception given from the
application of custom duties to import of certain defence equipment such as turbojet engines,
helicopters and fighter aircraft by DPSUs and the MoD. Another exception, which is generally
more beneficial is the exception from paying IGST for transportation services for defence
equipment. Such exceptions, or lower tax slabs, can be important tools for the Government
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in encouraging the overall growth and development of the private sector in the defence
industry.
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Intellectual Property Issues

Intellectual property protection in India comprehensively covers patents, trademarks and
copyrights. Any innovation, based on its design and utility can be covered either under the
Indian Patent Act, 1970 (“Patent Act”) whereas softwares can be covered under the
Copyright Act, 1957 (“Copyright Act”). The challenges however with such protections are
mentioned as follows:

1. Indian Patent Act, 1970

The text of the Patent Act puts into position certain limitations on either the grant of the
patent at the application stage or during the review stage, when considering the innovations
that can emerge in the defence sector. At the application stage, Section 4 of the Patent Act
expressly prohibits any application for inventions related to atomic energy. This relation
includes production, control, use or disposal of atomic energy or the prospecting, mining,
extraction, production, physical and chemical treatment, fabrication, enrichment, canning or
use of any prescribed substance or radioactive substance or the ensuring of safety in atomic
energy operations, as stated in Section 20 of the Atomic Energy Act, 1962.

Other restrictions at the application stage can be from a capacity perspective, firstly, the
person applying for the patent has to be, either the first true inventor of the patent or an
assignee of the first true inventor or legal representative of a deceased person who was either
the first true inventor or the assignee. Secondly, certain types of inventions are not patentable
under the Patent Act, these include any literary work, computer programmes, algorithms and
any topography of integrated circuits.

As a part of the application procedure, upon the admission of the application, and the initial
scrutiny, the application is published by the Controller of Patents as a measure to invite any
public opposition to the grant of such patent. Instances of opposition contemplated by the
Patent Act include those individuals, who claim that the applicant has wrongfully obtained
the innovation, or the specification mentioned in the application, which make the application
an innovation, is already present in the public domain. There are, however, certain exceptions
created to circumvent the publication of certain applications, which are instead accorded
secrecy, as per Section 35 of the Patent Act.

This designation of secrecy for an application is given by the Controller of Patents if they
determine that the application made is for any use or item notified by the Government to be
for the defence of India. In such instance, the Controller will issue a notice to the Government,
who upon their assessment may determine that the invention is prejudicial to the defence of
India, after which the publication of the information will be prohibited or restricted. If the
Government does not agree with the application of secrecy, the Controller may then continue
forward with the process, publish the application, invite opposition and upon completion
grant the patent. However, if such a direction to restrict publication is given, then till the time
the Central Government is satisfied that the invention is not prejudicial to the defence of
India, the application is practically halted, with the direction being reviewed every six
months. If during the time, the Government finds use for the invention mentioned in the
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application, they may by gazette notification acquire the right over the patent application or
pay any such compensation to the inventor, upon their discretion.

While some inventors, considering the risk of appropriation by the Government does not
consider applying for the patent in India and apply in some other jurisdiction, if the inventor
is a resident of India, they would require the prior permission of the Controller before making
any application abroad, as per Section 39 of the Patent Act. Violation of this obligation can
lead to the imposition of a fine or imprisonment of two years. If simultaneous applications
take place in both India and abroad, then the foreign application must be after a minimum
period of six weeks, in which the determination of whether Section 35 may apply is done.

Therefore, any patent application which may have utility in the defence sector may be subject
to multiple levels of scrutiny, which should be considered at the time of operation by any
private entity.

2. Copyright Act, 1957

The Copyright Act, for the defence sector, may cover any algorithms, computer software or
programmes used in the equipment and protection for the same can be sought under the
Copyright Act as these are recognized as “literary works”. It is recommended to undergo the
application procedure for obtaining the copyright as the same can be beneficial from
enforcement and licensing perspective.

The key provisions to consider during the application procedure is that the owner of the
copyright is the author who has created the said work, and any assignment or license is only
valid for a period of sixty years either from the date of the assignment or from the date of the
death of the author. Presuming that the company for whom such a work may have been
developed, they could either consider licensing or seeking an assignment of the copyright
from the author. It is recommended that an assignment is sought as licensing as per the
Copyright Act provides a lot of scope for discretion towards the owner of the copyrighted
work. For an assignment, the agreement capturing this assignment must be in writing, should
mention exactly the work being assigned, the potential use which the assignee will utilize the
work for and express consent of the assignor for such use and further development. If there
are any disputes concerning the assignment process, then the aggrieved party can file a
complaint before the Appellate Board.

3. Intellectual Property under DAP

The DAP, 2020 also includes the guidelines for the functioning of the IPR of the contractor
during the acquisition process by the Government. Here, as per the categorization of Make-I,
IT and III mentioned above, the IP rights differ as well, becoming more restrictive based on
the level of government involvement in funding or manufacturing. There is however a clear
distinction made, that the background IP, before the engagement, belongs to the contractor
and is licensed to the Government, however in most situations, the technology developed
during the production process is to be negotiated between the contractor and the
Government. During the process, the technology that emerges can be categorized by the
Government as restricted or secretive and can accordingly restrict the circulation of the same.
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In “Make” projects, the anticipated technology licensing is divided into two categories:

A. Technical Data: Includes recorded information, regardless of the form or method of
the recording, of a scientific or technical nature (including computer software
documentation)

B. Computer Software: means computer programs, source code, source code listings,
object code listings, design details algorithms, processes, flow charts, formulae and
related material that would enable the software to be reproduced, recreated or
recompiled. Does not include a computer database.

The standard rights of the Government in the licensing arrangement consist of a non-
exclusive, non-transferable, irrevocable, royalty-free license to practise throughout the world,
over the inventions and associated data created during the engagement. Other technical data
and computer programme created during the production will be covered by the Government-
Purpose Rights.

Government Purpose Rights consist of the right to:

¢ Use, modify, reproduce, release, perform, display, or disclose technical data within the
Government without restriction;

e Release or disclose technical data outside the Government and authorise persons to
whom release or disclosure has been made to use, modify, reproduce, release, perform,
display, or disclose that data for Government purposes;

e Form, Fit and Function data and Manuals or instructional and training materials for
installation, operation, or routine maintenance and repair;

e Computer software documentation required to be delivered under the “Make”
contract; and

e Corrections or changes to computer software or computer software documentation
furnished to the contractor by the Government

For all the items covered under the Government Purpose Right, the Government also have
“March-In” rights. These primarily consist of the right to work the patent in case the
contractor fails to work the patent over a specified period of time. Other reasons include:
e Where health and safety requirements so require the Government to act in the public
interest;
e For National Security Reasons;
e To meet requirements for public use not reasonably satisfied by the contractor;
e For failure of the contractor to substantially manufacture the products embodying the
subject invention in India; or
e For failure of the contractor to comply with any of the requirements laid down under
these guidelines.

In this arrangement, there are certain reporting requirements to comply with, which include
a disclosure system for the intellectual property generation addressed to the MoD. If there
are any lapses in disclosure or failure to inform, the default right of ownership may be vested
in the Government. Other reporting requirements include submission of periodic reports
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which state the commercialization and manufacturing activities undertaken for any
innovation emerging from the production.
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Dispute Resolution

For the defence sector, the conventional routes for dispute resolution in India are limited due
to the inherent link between the activities in this sector and the principal responsibility of the
Government to maintain peace and security. Since private-sector corporations can only
provide defence products to the Government, conventional routes of dispute resolution are
not available. This non-availability arises from the limited scope of judicial review which the
courts can impose on the potential actions which may have led to the dispute as the subject
matter which either deals with the procurement procedure followed during the acquisition or
during the manufacturing/ production phase.

For the procurement process, the rules and regulations released by the MoD and regulated
by the Directorate General of Quality Assurance (“DGQA”) are stringent and specific. The
possible route to challenge any issue during this process is through the High Court of the
State where the procurement tender may have been issued. The scope of review by the Court
has been limited, with the position of law being settled in the case of Manohar Lal Sharma v
Narendra Modi. In this case, while commenting on the complexity and technical data-driven
procurement process, the Court held that the scope of judicial review is limited specifically to
an actual instance of mala fide or discriminatory actions during the procurement process
which may have created an unfair disadvantage towards the applicant. If the procurement
process takes place properly, the question of the DGQA cannot be questioned.

As per the DAP, all contractual arrangements in which the contractor may enter into with the
Government include standard arbitration clauses in case of any disputes arising at any stage
of the engagement. Key points of this standard arbitration clause are:

e A primary clause for bilateral negotiations to resolve the dispute, upon the breakdown of
which, the parties may commence arbitration proceedings.

e The governing law for the same is the Arbitration and Conciliation Act, 1996, with the
arbitral tribunal consisting of 3 arbitrators, with each party selecting one arbitrator each
and then mutually selecting the third arbitrator.

e The seat of the Arbitral Tribunal will be New Delhi or any such place in India mutually
decided by both the Parties.

e The award of the arbitral tribunal shall be final and enforceable in the court of India

Since the arbitration clause is subject to the Arbitration and Conciliation Act, 1996, there are
several routes open to the parties, specifically the contractor in this case if they face any
disparity during the arbitration procedure by involving the respective High Court for
intervention for either interim relief, the commencement of proceedings, or enforcement of
awards.

Although the scope of amicable resolution opportunities is limited at the procurement phase,
if there is a proper engagement as contemplated in acquisition procedures, the use of
arbitration as the mechanism does offer an adequate resolution process for private actors as
well.
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Conclusion

‘Self-reliant India’ campaign or ‘Atmanirbhar Bharat Abhiyaan’ is the vision of new India with
the focus to make our nation and its citizens self-reliant in all aspects, the goal which is most
promising with respect to the defence sector as defence manufacturing is a crucial component
of effective defending capability in order to maintain national sovereignty and achieve
military superiority. All of this at a time when there is a growing threat by the adversaries who
are constantly upgrading their military arsenal with advanced technologies such as the
modern hunter-killer tanks.

Self-reliance is a far-sighted approach without the contribution of the private sector in the
growth story of the defence sector, thus making the private sector contribution a pressing
need being timely acted upon by the Indian Government. Similarly, by allowing higher FDI
in the defence sector, the global companies having high-end technologies are being
encouraged to set up their manufacturing base in India in collaboration with Indian
companies, thereby resulting in the creation of employment opportunities, saving of foreign
exchange and increasing indigenization also bringing out the sought-after technological
advancement.

To encourage private sector participation and attract the FDI, the government has taken
various initiatives under the ‘Make in India’ programme. The Indian government has also
focused on innovative solutions via Innovation for Defence Excellence (‘iDEX’), which has
provided a platform for start-ups to connect to the defence establishments and develop new
cutting edge technologies/products in the next five years. iDEX with the support of Ministry
of Defence in India aims to achieve self- reliance and foster innovation and technology
development in Defence and Aerospace by engaging Industries including MSMEs, start-ups,
individual innovators, R&D institutes and academia.

The DAP 2020 is also an attempt to promote higher indigenization and speed up the
procurement process. However, it needs to be complemented by a set of further reform
measures to make it more robust and objective oriented, ensure even faster and cheaper
procurement and facilitate deeper participation of domestic arms manufacturers in
acquisition projects. Accountability needs to be ensured and a dedicated pool of experts who
are conversant with various technical, legal and financial aspects of acquisition, may be
engaged to ensure efficient decision making. Also, the complex and numerous chapters and
categories makes the DAP rather cumbersome and possibly difficult to understand. This
would inhibit the players in the market, especially the individual players, as they would need
resources not only to comply with the DAP, but also to understand how to comply with it. The
government should make rigorous efforts to make the guiding document accurately
decipherable for wider access.

Furthermore, a medium and long-term plan for defence indigenization and increased private
participation needs to be prepared. A proper defence industrial plan would provide a
roadmap and enable the private sector and the domestic industry to plan in advance for the
growth of the defence sector and enable us to work towards the goal of ‘Atmanirbhar Bharat’
and ‘Make in India’. The locus of research and development will have to shift from the
government funded organisations to in-house development within the military and likewise
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the general military praxis will have to undergo a metamorphosis to surpass its performance
parameters.

The much-needed reforms brought in by the Indian Government should be implemented in
full throttle to lead to revolutionary changes in the Indian defence sector, thereby, enabling
the sector to achieve self-sufficiency and reduce the huge burden of the defence sector on the
national treasury. There lies a huge potential for investment in defence research and
development by both the public and private sectors, which only needs to be harnessed in time
to further strengthen the economy and our forces conjointly, making India into the defence
technology powerhouse.

We would like to sum up this primer by quoting India Army Chief Gen M M Naravane who
has rightly said during DefExpo 2020 that-

“Technology will be a key driver of future wars”
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